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THE MORALS OF THE LAW. 
THE ACTION ON THE CASE. 


Ligut anp A1ir—ExtTENT OF THE RIGHT TO. 
(Continued from page 283.) 


The original proposition under consideration was, that the ruLE 
or Law, by which rights of property are to be determined, will 
almost invariably be found to be strictly consonant with the moral 
law. 

The first proof offered in support of this, was the maxim that 
every one is bound to use his own property so as not to infringe 
upon the legal rights of other persons to the enjoyment of theirs; 
and illustrations of this maxim from the relations of landlords and 
tenants, and of riparian proprietors, were adduced. The elements 
of light and air fall under the same class, and are now to be con- 


sidered. 


When property was established, each one had a right to enjoy the 
light and air diffused over, and the water flowing through the por- 
tion of the soil belonging to him. If any one has acquired greater 
rights than these, such acquisitions must have been made by dimin- 
ishing the rights of adjoining proprietors to the same free enjoyment 
of these elements; and this could only be rightfully done in pursu- 
ance of a contract made with them. Upon original principles, 


therefore, one would have had a right to erect buildings on his own 
34 








434 Light and Air—Extent of the right to. 


premises, with as many windows as he chose to have,* whether 
they overlooked the grounds of another or not; and, of course, 
adjoining proprietors would have the same rights. If two adjoining 
proprietors should accordingly build on their own lands, within a 
foot of each other, and each should have chosen to put all his win- 
dows on the side opposite to his neighbor, neither could have reason 
to complain that his rights were invaded, or his privacy disturbed. 

The inquiry then arises, have the positive institutions of society 
modified these original principles? If so, to what extent? The 
result of the authorities seems to be that they have not; that the 
only limitations upon the right are those which arise from contract, 
actual or presumed ; for rights acquired by prescription are in the- 
ory, and often in fact, nothing more than contract rights, the written 
evidence of which has been lost, but the existence of which con- 
tract is rightfully inferred from long and adverse enjoyment. 


What, in the absence of an express contract, shall be considered 
sufficient to establish an implied one, is a question upon which the 
English and some of the American cases are divided. All concede 
that rights more extensive than those above stated can not be acquired, 
except by the consent—either actual or inferrible from the con- 
duct—of the owner of the lands from which the right flows; and 
the difficulty has been to determine from what acts that consent 
might properly be inferred. 

It is necessary here to repeat what has been already stated, page 
279, that the right to the enjoyment of the elements arises ex jure 
naturea.© Such rights are not properly easements; and there- 
fore analogies drawn from the law of easements are not strictly 
applicable to them. From overlooking this fact, cases of lights 
have been assimilated to those of ways, fisheries, &c. In these 
latter cases, uninterrupted adverse enjoyment for years—that is, the 
constant repetition of acts which, if done without the consent of the 
party against whom the right is claimed, would amount to tres- 
passes—is indispensable as evidence of the acquisition of the right, 
in the absence of an express agreement. And it has been argued 
that since, from the very nature of the element of light, there can 
be no adverse enjoyment of it, on one’s own land, injurious to the 





* Blanchard »v. Bridges, 5 Nev. & Man. 567. 
> Chandler v. Thompson, 3 Campbell, 80. Savage C. J. in Mahan »v. Brown, 13 


Wendell, 264. 
¢ See Embrey v. Owen, 20 London Law Journal R., N.S. Exch. 212; 4 Eng. R., 466. 
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rights of others, no foundation is laid by any lapse of time however 
long, on which to presume an acquiescence in the exercise of this 
right. He who can not lawfully prevent an act from being done, is 
never presumed to assent to that act, however injurious the exercise 
of it may be to himself. ‘The fullest knowledge, with entire, but 
mere, acquiescence, can not bind a party who has no means of 
resistance.””* 

This argument satisfied the mind of Mr. Justice Bronson, who 
strongly insisted upon it in Parker v. Foote, 19 Wendell’s R., 318. 
The principle was not essential to the decision of that case, and 
therefore the point can not be said to have been decided. But if 
his reasoning were adopted and carried out, its result would be, that 
no right could be acquired to have uninterrupted access of light to a 
window, as against, and in restraint of the power to build by, an 
adjoining proprietor, by any lapse of time however extended; but 
such right must rest solely on an actual contract to that effect, dis- 
tinctly proven. Chancellor Kent is not explicit upon this point, but 
he evidently thought that the reasoning of the court in Parker v. 
Foote could not be supported to the extent claimed.” The point 
came before Chancellor Pennington of New Jersey, in 1838, in 
Robeson v. Pittenger, 1 Green’s Chancery R., 57, where, in the 
case of a town lot in the village of Belvidere, the defendant, after 
an uninterrupted enjoyment by the complainant of the access of light 
to a window for thirty years, undertook to erect a building on the 
adjoining land, which would have deprived the complainant of the 
further enjoyment of light there. The chancellor sustained the 
injunction granted against the defendant. Having cited and com- 
mented upon Palmer v. Fletcher, 1 Levinz, 122; Rosswell »v. 
Pryor, 6 Modern, 116; 3 Kent’s Com., 445; and Story v. Odin, 
12 Mass. R., 157, he says; ** From a careful examination of the 
cases, and the principles on which they are decided, I have come to 
the conclusion, that the same rules which have been established in 
the English courts, and in other states of the union, upon this sub- 
ject, apply with the same force to us, and that there is nothing in 
our condition which can prevent their wholesome application: that, 
as a general rule, in a case of ancient lights, where they have 
existed for upwards of twenty years undisturbed, the owner of the 
adjoining lot has no right to obstruct those lights, and particularly 





* Patteson, J., in Blanchard v. Bridges, 5 Nevile & Man. 577. 
>3 Com. 448. 
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so, if the adjoining lot was owned by the man who built the house 
at the time, and subsequently sold by him.” 

Now this latter condition happened to exist in the case then under 
consideration; and, as will appear hereafter, was, of itself, inde- 
pendent of any prescriptive right of enjoyment, sufficient ground 
upon which to sustain the injunction. This case may therefore, as 
matter of authority, be fairly set off against that of Parker and 
Foote.* 

An expression used by Chancellor Kent—*‘this doctrine of ancient 
lights, or, in the language of the writers on the civil law, borrowed 
from the law itself, of ‘servitudes of lights or prospect’ attached to 
estates ’’—might lead one, at first glance, to infer that he desired to 
be understood as saying that the right to the element of light was 
considered in both systems to rest upon the same foundation, and 
that in both it implied a right of prospect. But a moment’s reflec- 
tion will satisfy any one, that the rights of light and of prospect are 
essentially different; that the former is a natural right and certainly 
need not be an easement, while the latter neither is, nor can be pro- 
perly considered, a natural right, and can not exist except as an ease- 
ment. Light is indeed indispensable to the enjoyment of a prospect ; 
but, though the prospect be totally ruined, the right to, and the 
enjoyment of, the light, in the sense of the common law, may 
remain undisturbed. 

It has accordingly been held, from the earliest historical times of 
the common law, that no one could, by that law, acquire a right of 
prospect, except by express grant. To this effect Coke cites in 
Aldred’s Case, 9 Reports, 57, the case of Bland v. Moseley;° 
which was followed by Knowles v. Richardson, reported in 2 Keble, 
611, 642, but better given in 1 Modern R., 55. ‘* Twisden. Why 
may not I build up a Wall, that another Man may not look into 
my Yard? Prospects may be stopped, so you do not darken the 
Light. Judgment nisi, ¢c.” 


The modern English doctrine of lights—which Mr. Justice Bron- 
son in Parker v. Foote called an anomaly in the law—was thus 
luminously stated by Mr. Justice Littledale, in 1824, in Moore 
v. Rawson, 3 Barnewall & Cresswell, 332. ‘‘ Every man on 





«See also the cases of Ray v. Lynes, 10 Alabama R., 63; and Pierre v. Fernald, 
26 Maine R , 436. 

» Year Book 22 H. 6. 15 a; 2 Roll. 140; Attorney-General v. Doughty, 2 Vesey, 
453. 
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his own land has a right to all the light and air that will come 
to him, and he may erect, even on the extremity of his land, 
buildings with as many windows as he pleases. In order to 
make it lawful for him to appropriate to himself the use of the 
light, he does not require any consent from the owner of the adjoin- 
ing land. He therefore begins to acquire the right to the enjoyment 
of the light by mere occupancy. After he has erected his building, 
the owner of the adjoining land may, afterwards, within twenty 
years, build upon his own land, and so obstruct the light which 
would otherwise pass to the building of his neighbor. But if the 
light be suffered to pass without interruption, during that period, to 
the building erected, the law implies, from the non-obstruction of 
the light for that length of time, that the owner of the adjoining 
land has consented that the person who has erected the building 
upon his land shall continue to enjoy the light without obstruction, 
so long as he shall continue the specific mode of enjoyment which 
he had been used to have during that period. It does not, indeed, 
imply that the consent is given by way of grant, for although a 
right of common, (except as to common appendant,) or a right of 
way being a privilege of something positive to be done or used on 
the soil of another man’s land, may be the subject of a legal grant, 
yet light and air, not being to be used in the soil of the land of 
another, are not the subject of actual grant; but the right to insist 
upon the non-obstruction and non-interruption of them more properly 
arises by a covenant which the law would imply not to interrupt the 
free use of the light and air. The right, therefore, is acquired by 
mere occupancy, and ought to cease when the person who so 
acquired it discontinues the occupancy. If, therefore, as in this case, 
[where the plaintiff having acquired a right to the use of light for 
windows on one side of his house, tore the house down and erected 
one with a blank wall on that side, which so remained for seventeen 
years, ] the party who has acquired the right once ceases to make 
use of the light and air which he had appropriated to his own use, 
without showing any intention to resume the enjoyment, he must be 
taken to have abandoned the right. I am of opinion, that as the 
right is acquired by mere user, it may be lost by non-user. It 
would be most inconvenient to hold, that the property in light and 
air, which is acquired by occupancy, can only be lost where there 
has been an abandonment of the right for twenty years. I think, 
that if a party does any act to show that he abandons his right to 
the benefit of that light and air which he once had, he may lose his 
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right in a much less period than twenty years.* If a man pulls 
down a house, and does not make any use of the land for two or 
three years, or converts it into tillage, I think he may be taken to 
have abandoned all intention of rebuilding the house, and conse- 
quently that his right to the light has ceased. But if he builds 
upon the same site, and places windows in the same spot, or does 
any thing to show that he did not mean to convert the land to a 
different purpose, then his right would not cease.” 


The language of Mr. Justice Bayley in Cross v. Lewis, 2 Barne- 
wall & Cresswell, 686, in the same year, was to the same effect. 
‘* A person building a house, even at the extremity of his own land, 
may lawfully open windows looking towards the adjoining property. 
If his neighbor objects to them, he may put up an obstruction, but 
that is his only remedy; and if he allows them to remain undis- 
turbed for twenty years, that is a sufficient foundation for the pre- 
sumption of an agreement not to obstruct them.” 

The precise way in which the right to enjoy the unobstructed 
access of light and air from adjoining lands may be acquired, is not 
so definitely settled; and, in this respect, Mr. Justice Littledale has 
not been implicitly followed. In Blanchard v. Bridges, 5 Nevile 
& Manning, 574, in 1835, Mr. Justice Patteson said it was a ques- 
tion of admitted nicety. The court did not, in that case, find it 
necessary to decide whether the right arose from a grant, presumed 
from continued adverse enjoyment, or from an agreement not to 
obstruct, presumed from the same premises. But still, if the right 
be acquired from the presumed consent of the adjoining proprietor— 
which is the strongest ground on which a claim against him can be 
maintained—the act of that proprietor must have reference to the 
state of things at the time when it is supposed to have taken place; 
and as the act of the one is inferred from the enjoyment of the other, 
it must in reason be measured by that enjoyment. The consent, 
therefore, can not fairly be extended beyond the access of light and 
air through the same aperture, or one of the same dimensions and in 
the same position, which existed at the time when such consent is 
supposed to have been given. Convenience and justice both require 
this limitation. If it were once admitted that a new window, vary- 
ing in size, elevation, or position, might be substituted for an old 
one, without the consent of the owner of the adjoining land, it would 





* Kent states the rule differently. 3 Cum., 448. Corning v. Gould, 16 Wendell, 
534. Emerson v. Wiley, 10 Pickering, 310. 
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be necessary to submit to juries questions of degree often of a 
very uncertain nature, and upon very unsatisfactory evidence ; and 
a party who had acquiesced in the existence of a window of a 
given size, elevation or position, because it was felt to be no annoy- 
ance to him, might be thereby concluded as to some other window, 
to which he might have the greatest objection, and to which he 
would never have assented, if it had come in question in the first 
instance.* 

A party may, therefore, so alter the mode of enjoyment of ancient 
lights as to lose the right to them altogether. The substantial thing 
to be regarded is, whether, by a change in the mode of enjoyment, 
those affected adversely by the rights theretofore exercised, are 
placed in a position less desirable. A mere circumstantial varia- 
tion in a thing to which a prescription is annexed, does not destroy 
the prescription. Nor can a change in the use of the right, not 
varying the mode through which the access of light is enjoyed, 
endanger the right. Thus in the case mentioned by Lord Coke in 
Luttrel’s Case, 4 Coke, 87 a, ‘‘if a man has an old window to his 
hall, and afterwards he converts the hall into a parlor or any other 
use, yet it is not lawful for his neighbor to stop it, for he shall pre- 
scribe to have light in such part of his house.” So the same aper- 
ture has been protected, though by other changes a greater quantity 
of light flowed through it than formerly.” In a later case, in 
1835, the court thought that the defendant was entitled to have a 
new trial, since the point was not, on the first trial, distinctly put to 
the jury to consider whether the plaintiff, who obtained a verdict 
for obstructing his lights, had essentially varied the manner in which 
the light was enjoyed.° 


The English doctrine was finally settled beyond all controversy, 
by the statute 2 & 3 William IV, c. 71, s. 3, which enacted that 
where the access and use of light to and for any dwelling-house, 
work-shop, or other building, shall have been actually enjoyed for 
the full period of twenty years, without interruption, the right 
thereto shall be deemed absolute and indefeasible, any local usage 
or custom to the contrary notwithstanding, unless it shall appear 
that the same was enjoyed by some covenant or agreement, ex- 
pressly made or given for that purpose, by deed or writing. 





* Patteson J. in Blanchard v. Bridges, 5 Nevile & Manning, 575; 4 Ad. & Ellis, 176. 
* Chandler v. Thompson, 3 Camp)ell, 80. 
* Garrit v. Sharp, 4 Nev. & Man., 834; 3 Ad. & Ellis, 325. 
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As the decisions upon this statute furnish but few analagies valu- 
able to the American lawyer, it is not thought necessary to notice 
them more particularly.* 


Property in light may, of course, be acquired by contract, and 
the grant of it may be presumed as an incident to the enjoyment of 
real estate, where it is necessary to that enjoyment, in the same 
manner as a way of necessity is held to be granted to premises sold, 
over other lands of the grantor, if there be no other access. It was 
therefore held in Compton v. Richards, 1 Price, 27; 1 English 
Exchequer R., 16, that the occupier of one of two houses built 
nearly at the same time, and purchased of the same proprietor, 
might maintain a special action on the case against the tenant of 
the other, for obstructing his window lights by adding to his own 
building, however short might be the previous period of enjoyment 
by the plaintiff. This decision which was an affirmance of the 
cases of Palmer v. Fletcher, 1 Levinz, 122, and of Coz v. Mat- 
thews, 1 Ventris, 137, proceeded on the ground that where a man 
sells a house, he shall not afterwards be permitted to disturb the 
rights which appertain to it, and the windows of the house being 
opened at the time of sale, necessarily imported their subsequent 
non-obstruction by the grantor, and, as those claiming under him 
succeeded only to his rights, by his grantees.” 


To constitute an illegal obstruction of light, it is not sufficient 
that a ray or two of light should be obstructed; but there must be 
such a privation of light as will render the occupation of the house 
uncomfortable, or to injure the property in point of value or occupa- 
tion. As in Wells v. Ody, 7 Carrington & Payne, 410, where the 
windows were so darkened, that tailors, who could formerly work 
while setting on the floor, were now obliged to go to the windows, 
and were also obliged to use more candle-light than before. Sev- 





* They are, Salter’s Company v. Jay, 3 Ad. & Ellis, N.S., 111, that the custom of 
London is excluded by the statute; London v. Pewterers’ Company, 2 Moody & Rob- 
inson, 409, that the erjoyment need not be as of right or adverse; The Plasterers’ 
Company v. The Parish Clerks’ Company, 6 English R., 481, (reversing the judgment 
of the Court of Exchequer,) that the payment of rent is not an interruption of the 
enjoyment under the statute. 


» Swansborough v. Coventry, 9 Bingham, 305 ; Coutts v. Gorhan, Moody & Malkin, 
396 ; Riviere v. Bower, 1 Ryan & Moody, 24; Robeson v. Pettenger, 1 Green’s Chan. 
R., 57. 
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eral surveyors also stated that the house was reduced in value from 
£35 a year to £20 or £25 by this diminution of light." 


The appropriate remedy in such cases is an action on the case; 
but it is not the only remedy. If a party should build so near the 
house of another, as to darken his windows, against the clear rights 
of the latter, either established by contract or by ancient possession, 
Courts of Equity will interfere by injunction to prevent the nuisance, 
as well as to remedy it, if already done, although an action for dam- 
ages would lie at law; and for this reason, in many cases the dam- 
ages would in no just sense be deemed an adequate relief in the 
case.” Where a Court of Equity sees that the injury might be irre- 
parable, by the loss of health, loss of trade, or a destruction of the 
means of living might ensue from erecting a building, its jurisdic- 
tion would be exercised for preventing the injury.° 


Tue Ensoyment or Atr—NvuIsANCEs. 


The right of every human being to have, for the ordinary pur- 
poses of breath and life, an unpolluted and untainted atmosphere, is 
of all rights most clearly a natural one. That it should be abso- 
lutely untainted is impracticable. Human rights must be enjoyed, 
subject to those conditions which the human wants of others impose 
on all their possessors. 

“ To dwell on earth, yet breathe empyreal air,” 
is, even in its poetical sense, reserved to a “‘happy few.” Rights to 
light and air are bestowed by Providence for the common benefit of 
men, and so long as the reasonable use by one man of this common 
property does not do actual and perceptible damage to the right of 
another to the similar use of it, no action at law will lie. A man 
can not occupy a dwelling and consume fuel in it for domestic pur- 
poses, without its, in some degree, impairing the natural purity of 
the air; he can not erect a building, or plant a tree, near the house 
of another, without, in some degree, diminishing the quantity of 
light he enjoys; but such small interruptions give no right of 





*To the same effect are the cases of Pringle v. Wernham, 7 Carr & Payne, 377; 
Back v. Stacey, 2 Carr & Payne, 465 ; Parker vy. Smith, 5 Carr & Payne, 438; Martin 
v. Goble, 1 Campbell, 322. 

’ Eden on Injunctions, 231 ; Buck v. Stacey, 2 Russell’s R., 121. 


° The Attorney-General v. Nichol, 16 Vesey, 338; Winstanley v. Lee, 2 Swanston, 
336 ; 2 Story’s Equity Jurisprudence, § 926 ; Sutcliff v. Isaacs, 1 Parson’s Select Equity 
Cases, 494, 
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action; for they are necessary incidents to the common enjoyment 
by all.* 


That degree of impurity in the atmosphere, the creation of which 
can be considered in a legal sense as a nuisance, is not to be meas- 
ured by mere delicacy or fastidiousness. It must amount to an 
inconvenience materially interfering with the ordinary comfort, phy- 
sically, of human existence, not merely according to elegant or 
dainty modes and habits of living, but according to plain, sober, 
and simple notions among the people. The question is not one of 
unwholesomeness. Smell may be sickening, though not in a medi- 
cal sense. Ingredients may be mixed with air of such a nature as 
to affect the palate disagreeably and offensively, though not unwhole- 
somely; a man’s body may be in a state of chronic discomfort, still 
retaining its health, and perhaps suffer more annoyance from impure 
and foetid air, from being in a hale condition.” 


In accordance with this statement, it has been held that the manu- 
facture of oil of vitriol,* soap and bone boiling,* tallow-melting ;° 
the erection of a brick-kiln and using it so that the smoke materially 
interfered with the ordinary comfort of the plaintiff and his family ;* 
tobacco-mills,* slaughter-houses," varnish-making,' distilleries with 
hog sties,’ and the like, are nuisances. 


Upon this doctrine, some writers have placed the very material 
limitation, that a right to corrupt the air may be acquired, as against 
adjoining proprietors, by mere prior use; a limitation, it is submitted, 
not sound in principle, nor justified by any legal analogies. The 
position is thus stated by Chancellor Kent, in 3 Com., 448, “If 
any thing offensive be erected so near the house of another, as to 





«Parke, B., in Embrey v. Owen, 4 English R., 478 (in 1851.) 

» Knight Bruce, V. C., in Walter v. Selfe, 4 Eng. L. & E. R., 22; Abbott, C. J., in 
Rex v. Neil, 2 Carr & Payne, 485. 

© Rex v. Ward, 1 Burrow’s R., 333. 

* Smith ». Cummings, 2 Parson’s Select Equity Cases, 92. 

¢ Morley v. Pragnel, Croke Car. 510; Bliss v. Hall, 4 Bingham’s New Cases, 183 ; 
5 Scott, 500. 

‘ Walter v. Selfe, 4 Eng. L. & E. R. 15; Aldred’s Case, 9 Coke, 53. 

¢ Styan v. Hutchinson, 2 Selwyn, N. P., 1105. 

* Catlin v. Valentine, 9 Paige, 575; Brady v. Weeks, 3 Barbour's Supreme Court 
R., 137 ; Rex ». Cross, 2 Carrington & Payne, 483. 

i Rex v. Neil, 2 Carr. & Payne, 483. 

i Smith v. McConathy, 11 Missouri R., 517. 
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corrupt or pollute the air, it becomes a nuisance, and an action lies 
for the injury. On the other hand, if a tan yard, for instance, ren- 
ders the air of the house and garden, subsequently established, 
adjoining it, less pleasant and salubrious, the nuisance is remediless 
as to the person who voluntarily plants himself near it. 2 Blacks. 
Com., 402, 403. Com. Dig. tit. Action upon the Case for a Nui- 
sance, A. C. Rex v. Cross, 2 Carr. & Payne, 483.” The sub- 
stance of this statement is, that prior occupancy alone, irrespective 
of the length of that occupancy, will confer a right to carry on an 
offensive trade. Comyn does not speak, in the places cited, to this 
point; and it is submitted that the text of Blackstone, when closely 
examined, is susceptible of a different interpretation. ‘If I have 
an ancient window,” says he, ‘‘overlooking my neighbor’s ground, 
he may not erect any blind to obstruct the light; but if 1 build my 
house close to his wall, which darkens it, I can not compel him to 
demolish his wall; for there the first occupancy is rather in him 
than in me.” Indefinite as this statement at first sight appears, it is 
plain, that he means a window will not be protected from obstruc- 
tions, unless it be ancient; that is, unless there is sufficient legal 
ground on which to assume the existence of a contract not to 
obstruct the light flowing into that window. In immediate connec- 
tion with the statement just cited, he adds this passage, on which 
the text of Kent is founded; “‘If my neighbor makes a tan-yard, so 
as to annoy and render less salubrious the air of my house or gar- 
den, the law will furnish me with a remedy; but if he is first in 
possession of the air, and I fix my habitation near him, the nuisance 
is of my own seeking, and may continue. If a stream be unoccu- 
pied, I may erect a mill thereon, and detain the water; yet not so 
as to injure my neighbor’s prior mill, or his meadow; for he hath 
by the first occupancy acquired a property in the current.” No 
authorities are cited by Blackstone. 

The right, as already stated, is to the air diffused over one’s own | 
land. ‘The creation of offensive smells, extending themselves be- 
yond that limit, is a direct violation of the rights of adjacent 
owners; and surely Mr. Justice Blackstone could not have forgotten 
that such an act could not have been legally justified, upon any 
recognized principle of the common law, except by such continued 
possession as afforded the presumption of the grant of a right so to 
use the air diffused over the ground of others. When he speaks, 
therefore, of one having “the first possession of the air,” he must 
be understood to mean legal possession; possession hallowed by 
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prescription, fortified by long continued occupancy, defensible by 
law on the presumption of a grant. For both the examples given 
in the same paragraph—ancient lights and riparian ownership—are 
of this character. 

It is submitted that the words ‘‘already established,” in Chief 
Justice Abbott’s judgment in Rex v. Cross, 2 Carrington & Payne, 
483, which follows, must be understood in the same sense. 


Assort, C. J.—This certificate is no defense ; and even if it were a license from all 
the magistrates in the county to the defendant to slaughter horses in this very place, 
it would not entitle the defendant to continue the business there one hour after it 
becomes a public nuisance to the neighborhood. Ifa certain noxious trade is already 
established in a place remote from habitations and public roads, and persons after- 
wards come and build houses within the reach of its noxious effects ; or if a public 
road be made so near to it that the carrying on of the trade becomes a nuisance to the 
persons using the road; in those cases the party would be entitled to continue his 
trade, because his trade was legal before the erection of the houses in the one case, 
and the making of the road in the other. 


In Rex v. Neil, which immediately follows the above in C. & 
P., the defendant was indicted for carrying on the trade of a varn- 
ish maker, at Bell Isle, in the parish of St. Mary, Islington, which 
was proved to be offensive to persons passing along the highway 
from Battle Bridge to Highgate. Lord Abbott submitted to the 
jury as ‘*the only question,” ‘‘ Is the business as carried on by the 
defendant productive of smells offensive to persons passing along the 
public highway?” If prior occupancy alone would have given a 
right to use the air in the manner complained of, the defendant in 
this case might well have said, ‘‘ What are you complaining of ? 
My factory was built before you ever passed along that road. 
I’m prior occupant. If London objects, let London take another 
road.” 

It is not to be denied that a judicial construction has been given 
by a highly respectable court to the words of Lord Abbott, entirely 
consistent with the view taken by Chancellor Kent, and in direct 
opposition to those here advanced. In Ellis v. The State, 7 Black- 
ford’s R., 534, the plaintiff in error was indicted for erecting an offal 
boiling building near a highway and some dwellings, and continuing 
to use it. The defendant offered to prove in bar of the prosecution 
that the witness under examination had erected his dwelling since 
the erection of the alleged nuisance, but the court below refused to 
permit the evidence to go to the jury, except in mitigation of dam- 
ages. ‘The Supreme Court of Indiana reversed the judgment against 
the now plaintiff for the error of the Court below, in “not permitting 
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the evidence to go to the jury as a full defense against the charge in 
the indictment.”? And Rex v. Cross was cited in support of the 
position. 


That this is not the rule of the common law will, it is believed, 
be apparent from the following considerations: 

First. It is contrary to the rules governing like cases of rights 
purely natural. Mere prior occupancy, as has been shown (pp. 
280, 437,) does not confer exclusively ownership in the other ele- 
ments of water and light, to which air is most nearly allied; and it 
would be contrary to the principle which governs the rights that 
men have in the elements, to establish a different rule in this. 

Second. There are no decisions prior to the time of Blackstone 
affirming such a principle; while the contrary has been distinctly 


held. 


The argument from principle each reader can, with the materials 
above furnished, elaborate for himself. The question upon author- 
ity demands more extended consideration; for it is a question of 
natural right we are arguing, and one of deep interest in crowded 
communities. The position assumed is, that the rule of law is not 
against the natural law, but accordant with it. 

In Elliotson v. Feetham, 2 Bingham’s New Cases, 134, in 1835, 
the idea that the defendant’s having come to the nuisance would be 
a defense to an action for its continuance, was put forward by coun- 
sel in argument; and Leeds v. Shakerly, Croke Eliz., 751, was 
cited upon that point. ‘That was an action on the case for cutting 
the banks of a mill race, whereby the water, which time out of 
mind had supplied his mill, was lost to the plaintiff; but the decla- 
ration omitted to allege that the plaintiff was seized at the time of 
the act done, and upon this ground judgment was arrested. For the 
pleadings disclosed no title in him whereon to found an action. 
The same point was ruled in Johnson rv. Long, Lord Raymond, 
370; Salkeld, 10; Penruddock’s Case, 5 Coke, 100; in Staple v. 
Spring, 10 Mass. R., 74; and to a lawyer it seems too plain a pro- 
position for argument. The principle that he whose right is invaded 
shall have an action, is thus clearly stated by Mr. Justice Popham 
in Beswick v. Hill, Croke Eliz. 402. 

Upon demurrer to the declaration for want of an averment that 
the plaintiff had any thing in the land at the time the nuisance was 
erected, Gawdy J. thought the action for maintaining the nuisance 
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well brought, but that no action would lie by the plaintiff, a grantee 
subsequent to the erection, for erecting it. 

‘‘Popuam, J. There will be a difference when there is not any 
profit remaining unto him to whom the nuisance is levied. Then 
it is clear that none shall have the Action, but he to whom it was done; 
as if I have pot-water running from a River to my home, and T. S. 
stops it in his Land before it comes to my Land, and I die, or make 
a Feoffment over, my heir or Feoffee have not any remedy for this 
Tort made before their time. But where any profit remains which 
comes to the heir or Feoffee after the nuisance done; there for so 
much of the profit as is come unto them, and is taken from them by 
the continuing of the nuisance, they shall have their action.” 

The language of the court in Staple v. Spring is equally clear. 
‘¢ An action on the case lies against him who erects a nuisance, and 
against him who continues a nuisance erected by another. The 
occupant as well as the owner of the place, suppose a house or mill 
erected to the nuisance of another, is liable to an action on the case, 
which may be brought by the successive owner and occupants of 
the place where the injury is sustained. In short, the continuance, 
and every use of that which is in its erection and use a nuisance, is 
a new nuisance, for which the party injured has a remedy for his 
damages. And although after judgment, and damages recovered, 
in an action for erecting a nuisance, another action is not to be 
maintained for the erection, yet another action will be for the con- 
tinuance of the same nuisance.” 


In Elliotson ». Feetham, 2 Bingham’s N. C., 134, in 1835, the 
plaintiff a physician residing in the parish of St. George, Hanover 
Square, in the county of Middlesex, and possessed of a house for a 
term of years, sued the defendant in case for a nuisance in carrying 
on an iron-mongery factory, ‘‘making divers large fires, and also 
divers loud, heavy, jarring, varying, agitating, hammering, and bolt- 
ering sounds and noises.” The defendant pleaded that ten years 
before the plaintiff became possessed of the term, he had carried on 
his business and noises there. To this the plaintiff replied that 
that was true, but that the term of which he was possessed was 
created four years before the defendant was possessed of his work- 
shops and before he carried on his iron-mongery work there. Upon 
demurrer joined, judgment was given for the plaintiff, the Court 
holding that a prescription founded on at least a holding of twenty 
years’ duration, should have been alleged. In Bliss v. Hall, 4 
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Bingham’s N. C., 183, in 1838, the same question came before the 
court, and the same counsel urged the same objection that the plain- 
tiff had come to the nuisance. It was an action on the case for a 
nuisance in carrying on the business of candle-making; to which it 
was replied that three years before the plaintiff became possessed of 
his premises, the defendant carried on the same trade and as offen- 
sively as ever. On the argument, this colloquy took place between 
the court and counsel. 

‘“‘ Hoggins. But even if it be a nuisance, a party who comes to it 
is not entitled to complain. It was his own election to approach so 
near. [Tinpau, C. J. Obstructing a watercourse is a nuisance: 
could the wrongdoer say in answer to a complainant, ‘I stopped the 
water before you came below?’] The complainant there would 
object in respect of the estate of his predecessor, who might have 
had an immemorial right to the water; here, for aught that appears 
to the contrary, the defendant was the first occupier in the district. 
There must be some places in which such business may be carried 
on; and when it is set up before other houses are built, those who 
erect them must do so subject to the rights of the first ne to 
carry on a lawful business. 

Tinpat, C. J. In this case the declaration alleges that the 
defendant injuriously carried on, in messuages contiguous to the 
messuage of the plaintiff, the trade and business of a candlemaker, 
by which noxious vapors and smells proceeded from the messuage 
of the defendant and diffused themselves over the messuage of the 
plaintiff; and all that the defendant says in answer, is, that he car- 
ried on the business for three years before the plaintiff became pos- 
sessee of the messuage he inhabits. That is no answer to the 
complaint in the declaration; for the plainliff came to the house he 
occupies with all the rights which the common law affords, and one 
of them is, a right to wholesome air. Unless the defendant shows 
a prescriptive right to carry on his business in the particular place, 
the plaintiff is entitled to judgment. 

Park, J. In Elliottson v. Feetham, the Court said that the 
defendant should at least have alleged a holding of twenty years’ 
duration: here he does not go beyond three. 

Vaueuan, J. The smells and noises of which the plaintiff com- 
plains are not hallowed by prescription, and under this plea the 
defendant can not justify their continuance. 

Bosanquet, J. I am of the same opinion. The defendant has, 
prima facie, a right to enjoy his property in a way not injurious to 
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his neighbor; but here on his own showing the business he carries 
on is offensive, and he makes out no title to persist in the annoy- 
ance.” 

In accordance with these opinions, it was held in Brady v. Weeks, 
3 Barbour’s Supreme Court R., 157, in 1848, that a subsequent 
purchaser of premises injury by a nuisance erected previous to his 
purchase, has a remedy for the injury sustained by him from the 
continuance of the nuisance, upon the principle that the continuance 
thereof is regarded as a new nuisance. This was an application for 
an injunction to restrain the defendants, a landlord and his tenants, 
from occupying a building erected fourteen years before, by the 
landlord on Twelfth street, between the Fifth and Sixth Avenues, 
in the City of New York, as a slaughter house. A neighborhood 
had grown up around it within three or four years, and the bill was 
filed by the new comers to abate the nuisance, and sustained by the 
chancellor. The same principle had been affirmed in Catlin ». 
Valentine, 9 Paige, 576, and was approved and adopted by Mr. 
Justice Parsons, in Smith v. Cummings, 2 Parson’s Select Cases, 
92, in 1851. Hi, B. &. 





THE EDUCATION OF LAWYERS. 


[From the London Examiner of May Ist.] 


It is pretty certain, that what English lawyers are most deficient 
in is the knowledge of the principles as distinguished from the prac- 
tice of their profession; the knowledge, that is, of law as a science 
as well as an art. Comparing the learning and authority of Eng- 
lish lawyers on all points of natural or international law with that 
of their Lrethren in Europe and America, and the result is far from 
satisfactory. Until some systematic scheme of legal education is 
established, this inferiority will continue to exist. A student picks 
up a tolerably good knowledge of points of practice in the chambers 
of the counsel with whom he reads; but woe to him, if he ventures 
a step further. Dreary is his lot who dares, without a guide, to 
track the folio-encumbered wilds of jurisprudence, yet if he does 
not dare them, without a guide, he will never dare them at all. 

This is a great evil. As every year renders more intricate the 
relations of civilized society, every year calls more loudly for that 
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philosophical knowledge of principles of law which alone can gov- 
ern these relations in safety. Without doubt, the surest method of 
communicating such knowledge would be by a sound machinery of 
lectures and examinations. By the establishment of legal scholar- 
ships and fellowships, too, which might in due time follow, an 
encouragement and support would be given to those whose current 
means are not equal to their talents or their aspirations. 

There is another view in which we should regard any attempt of 
this kind of great value. Although the eaters of dinners in the Inns 
of Courts have grown out of proctorial discipline and the laws of 
‘“‘oates and chapels,” yet their age is seldom very advanced or their 
discretion more than somewhat scanty; so that the regularity of 
habits incident to an enforced attendance upon lectures would be 
extremely beneficial to them. The lecture would become the fixed 
point round which the daily arrangements would fall into order; 
and that pre-eminence would be given to a mental exercise which 
now is accorded to dinner. In spite of all their faults, our two 
Universities do for the most part fulfil their great ends of training 
the faculties of thought and self-command with wonderful success ; 
and it must strike everybody that the application of the same machi- 
nery, with certain obvious and needful modifications, to legal educa- 
tion, would in all probability produce the same results. Such 
objections as we have heard to any compulsory scheme, have pro- 
ceeded upon the assumption that among the law students are a very 
large number of gentlemen, who, pending the process of gastronomy 
at present leading to ‘a call,” are supporting themselves by means 
of occupations with which an academical course of study is incom- 
patible. These are, for the most, of a literary character; and it is 
argued that to sever such occupations from the profession of the 
law, would be to inflict individual injustice and public injury. 
Undoubtedly it would be a grievous injury to the bar, were the pro- 
fession resolved into a clique of “mere lawyers,’’ with libraries of 
nothing but law-calf; but, between: literature as a relaxation and 
literature as a profession, there is a world-wide-difference. Law is 
a profession worthy of all respect, literature is a profession to which 
at least no less reverence is due, and to pursue either thoroughly 
may claim the labor of a life; but to attempt to grapple with both 
is to do justice to neither. Neither law nor literature will be con- 
tented with half a mind. 

Apart from this, however, supposing that law and letters may be 


followed at once, the question at issue is not, shall we sever pursuits 
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which are better united; but shall we, for the sake of giving lawyers 
a knowledge of literature, leave them in ignorance of law? Shall 
the monstrous absurdity continue, by which four learned societies of 
literature send out annually an indefinite number of barristers, with- 
out having assured themselves of their proficiency in any science 
but gastronomy? It is perfectly clear that the Inns of Courts 
might give a sound legal education, it is perfectly clear that they 
ought to give a good legal education, it is perfectly clear that they 
do not give a good legal education? The intention of legal institu- 
tions is to produce lawyers, and the question is, how can the best 
lawyers be produced ? 

Holding these opinions, we regard with satisfaction the answer 
which the Attorney-General made to Mr. Ewart on Monday night, 
when he was asked whether any further proceedings had been taken 
on the part of the Inns of Court. 

The Attorney-General stated, in answer to the honorable mem- 
ber’s question, that the benches had, for a very considerable time 
past, devoted much attention to the subject of legal education, and 
they had ultimately unanimously agreed upon a plan which they 
believed would be of great public benefit. Professorships or read- 
erships were to be established by different societies, and very liber- 
ally endowed, and lectures were to be given and classes formed for 
the purpose of instruction. Before a student was called to the bar 
he would have a certificate, showing that he had attended the lec- 
tures, or that he had satisfactorily passed through a public examina- 
tion; and for the purpose of encouraging the students to submit to 
be examined, marks of distinction would be held out to the most 
deserving and the most proficient. 

It is desirable that the details of the proposed plan should be 
made public with as little delay as may be. From the outline, we 
are disposed to think that it will be a step in the right direction. 
That the dissentients among those who will benefit by any such 
change are few, and that all law students who are also students of 
the law, will hail it as the best means of supplying what they most 
want, is, we think, pretty certain. The country at large will never 
be brought to comprehend what constitutes a lawyer, if a knowledge 
of law does not; and the present state of legal science calls loudly 
for amendment. 
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LAW REFORM. 
Il. 


[Continued from page 257.] 


Having in our previous article discussed the propriety of uniting 
law and chancery under a single mode of procedure, we now pro- 
pose to discuss some of the reforms, which relate to the common 
law code of procedure and pleading. In so doing we shall, as we 
proceed, point out what changes we deem beneficial, as well as 
those which we consider indifferent or injurious. 

And, in the first place, we shall endeavor to ascertain the reason 
and fundamental principle, on which any form, or pleading, or rule 
is based, and then ascertain whether the reason still continues; and 
if so, whether it is adhered to in our present practice. Where the 
reason for a form, or pleading, or rule has ceased to exist, there can 
be no necessity for retaining either the one or the other; so where 
the reason continues to exist, it is well to bring the law and its prac- 
tice into harmony with the reason on which it rests. 

Still, changes should not be made even within these limits, unless 
the present law and its practice produces injustice or inconvenience. 
The law and its administration are matters of too vital importance 
to be thrown into uncertainty by changes, unless strong reasons are 
produced for it. The old law and practice has become familiar to 
all; is known to all; and all can easily conform to its requirements. 
If there are several forms and methods equally good and convenient, 
one of which has been long pursued, that is reason enough why it 
should be continued, although we might originally have preferred 
either of the others. Where the law is known, men conform their 
conduct, their contracts, their proceedings to its requirements; but 
where the law is unknown, or uncertain, men cannot tell in advance 
whether they are pursuing its provisions or not; and hence all must 
be uncertainty and confusion. Keeping these principles in view, let 
us proceed in the examination now lying before us. 

The first matter we shall speak of, is the division of actions in 
various forms. And, first, let us ascertain the reason of this divi- 
sion. It does not exist from any speculative reason. These forms 
date far back in the history of the common law, and must have 
originated in some necessity then existing. Such things, in the his- 
tory of law and humanity, do not spring up spontaneously; they 








452 Law Reform. 


exist by virtue of some necessity, of some want to be provided for, 
of some inconvenience to be avoided, of some convenience to be 
attained. When men, therefore, speak of the absurdities and bar- 
barisms of the common law, they speak from their ignorance, and 
not from an understanding, which has run out not only the history 
of the law, but has also attained to a comprehension of the princi- 
ples and circumstances out of which it grew; and has become what 
it is and what it has been. 

Let us then inquire how it happened that actions were divided 
into different forms? To do this, we have only to comprehend the 
early administration of justice under the feudal law. No suit could 
be commenced, save by an application to the lord or king; and 
when such a complaint was made, the king directed the proper 
officer, the one holding his great seal, called usually his chancellor, 
to make out a writ directed to the sheriff of the county, where the 
party complained against was to be found, commanding him to 
arrest the party and have him before him, the king, in his court of 
king’s bench, or other, to answer unto the party making the com- 
plaint. Now, this writ should contain several things; first, the 
name of the county to the sheriff of which it was directed, the 
name of the party to be arrested; the name of the person to whom 
he was to answer; a brief statement of the ground of the complaint, 
the charge to which he was to answer, the amount demanded; and 
lastly, the name and term of the court where he was to appear. 
All these we can see, at a glance, are essential ingredients in a writ. 
In order to epitomize the causes of actions so as to condense them 
into the compass of a writ, it became important to classify them 
according to their various natures, and to each of these classes to 
give a name significative of its nature. The necessity for this law 
is the impossibility of embodying in a writ a full statement of the 
party’s claim. The classification that was made, grew out of the 
nature of an action, and not from theory; and was made by the 
clerks, who filled up the writs, and not by the parties, who made 
the complaint. How was this division or classification to be made? 
Let us see. 

Causes of actions were first divided into two great classes; those 
in contract, and those in tort or wrong. This is no fanciful distinc- 
tion; but one, which exists in the very nature of things, existed 
then, exists now and will continue to exist, while justice is admin- 
istered. But each of these classes could be subdivided according to 
the character of the contract or the wrong. To give the defendant 
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notice of the nature of the complaint preferred against him so that 
he might come prepared to meet it, it was desirable to carry this 
classification further. 

In early times, contracts were almost wholly in writing and under 
seal; yet there was a distinction among them; some were for the 
payment of a sum of money certain; some for the payment of dam- 
ages, or a sum uncertain to be thereafter ascertained. Hence actions 
on contracts were classified on this ground, the one being called an 
action of debt, to recover a sum certain; the other an action of cove- 
nant to recover damages for the breach of a contract. Actions of 
tort were called trespass, with force and arms, whether it related to 
the person, to personal property or to real estate. Where property 
of another had not been taken by force, but had rightfully come to 
the possession of a person, who had converted it wrongfully to his 
own use, the action to recover redress for such a wrong was called 
trover. These were originally the forms for all causes of actions, 
wherein a recovery in money was sought against the person of the 
party. There was still another class, wherein the party sought to 
recover the possession of specific property; and this property was of 
three kinds, real estate, personal property, and charters or title 
papers. Hence forms of actions were proposed suitable to each of 
these, detinue for title papers, and replevin for personal property, 
while several forms of action, depending on the nature of the plain- 
tiff’s title, were adopted for the recovery of the possession to real 
estate. It is unnecessary to run out this history any further. 

But cases were found occasionally, which could not be brought 
within either of these classes. Hence such causes of action were 
called actions on the case, meaning thereby that the circumstances 
were special, and came within none of the prescribed forms. But 
even this class, as society advanced, began to be subdivided accord- 
ing to the varied natures of the causes of action which were 
embraced in it. And the result may be seen in the action on the 
case in assumpsit, which sounds in contract and actions on the case, 
which sound in tort. 

The reason for all this was to enable one to insert in the writ 
a brief statement of what it was that the defendant was required to 
answer; so that, at the return day of the writ, he might come, with 
his suit as followers, prepared to meet it. And what other way 
could have been pursued to attain the same end? It was either this 
effort at classification, whereby brevity alone could be obtained, or 
a statement in detail of the complaint, which would have turned the 
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writ into a declaration. Did not this classification of the various 
causes of action grow out of a pressing necessity? and is it not 
founded in the nature of things, and not in any mere spirit of specu- 
lation or caprice? Classification is the great necessity of humanity ; 
the condition upon which alone knowledge exists, improvements are 
made, and progress can be secured. Classification is the life-blood 
of the law, as of every other science; and were we to abolish the 
distinctions of actions, the distinctions themselves, being founded in 
the nature of things, would continue to exist under some other name; 
and were it made criminal to give them names, they would still live 
in every mind, capable of comprehending the law as a science. 

But has the reason on which this classification rests, ceased to 
exist? In part it has, and in part it has not. So far as the writ is 
concerned, we have adopted a still more definite means of notifying 
the defendant of the cause or causes of complaint for which the 
plaintiff sues. The endorsement on the writ is a more specific 
notice than the name of the action inserted in it. Hence were all 
actions called actions on the case, the endorsement on the writ 
would still give the defendant the necessary information as to what 
he was called upon to answer. Besides, the case is not now tried 
at the return day of the writ, as in the early history of the common 
law; the plaintiff must now file his declaration, by which the spe- 
cific cause is set forth, and the defendant has a reasonable time 
thereafter to answer it. The same reasons, therefore, do not now 
exist for retaining these names in the writ; and all causes might, in 
the writ, be classed under a single name; while yet these distinc- 
tions, or this classification, would continue to mould the form of 
the declaration. 

If, then, there are any serious inconveniences growing out of 
retaining this classification, in the writ, it might be dispensed with. 
We, however, know of no such inconveniences. The classification 
is so well defined, that none but the profoundly ignorant can err 
therein. When has an action been defeated on this ground in 
Ohio? We have never known such an incident. Still we can see 
no great objection to abolishing in the writ the different names now 
in use, and embracing all causes of actions under a single name; 
and it matters very little whether the name be simply the word, 
action, or the words, action on the case. Practically, it will be all 
the same. He will merely defer the statement of the nature of the 
cause of action, until the drafting or filing of the declaration. . In 
this pleading, the true nature of the cause of action must be set 
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forth, and must be set forth in conformity to the classification, on 
which now rests the distinctions of action. Nor will the omission, 
(a matter wholly unimportant) to state the name of the class in the 
declaration alter its form. That form is controlled by the nature of 
the case, and must be followed, if law and its administration are to 
be other than a series of blunders, a mass of confusion and contra- 
diction, a state of perpetual vacillation and uncertainty. 

This change made, the writ would still be what in principle it 
was designed to be; the means of bringing the party into court, 
coupled with a notice of the time when, the place where, the cause 
why, and the person to whom, he was required to answer. Such a 
change would be a change within the principles of the system, and 
predicated upon them. While, therefore, we can see no great neces- 
sity for it, we can see no serious inconveniences growing out of it. 
The law and its administration will still remain as clear and certain 
as before. 

But this change could not be allowed to work an amalgamation 
of all causes of action in one suit. There must still continue to be 
such an incompatibility between certain causes of action as to pre- 
clude their incorporation in the same suit. The nature of our trial 
by jury requires that contradictory and distinct issue shall not be 
presented to a jury at the same time. An action on a promissory 
note, for a conversion of a horse, trespass to the person, and for 
flowing back water could not be tolerated. Here are distinct dis- 
putes, separate transactions, and different issues; and nothing but 
confusion and uncertainty could come of presenting them all to one 
jury at the same time. It would, therefore, still be necessary to 
frame some rule, whereby this abuse could be prevented. This 
would lead to difficulties in practice quite as vexatious as are now 
supposed by some to arise from the use of the different forms of 
actions. It would, therefore, seem that the difficulties complained 
of are inherent in the nature of judicial proceedings, since even a 
bill in chancery is bad for duplicity. 

The next step in the progress of a cause is the appearance of the 
defendant. According to early practice, the court could not move, 
until the defendant was personally, bodily, present in court. Even 
after the summons was substituted for the capias, this actual appear- 
ance of the defendant was still required; and however absurd this 
may now appear to the sciolist, there was originally substance in 
this demand for an actual appearance. Not only must the defendant 
actually appear, but the same rule applied to the person of the 
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plaintiff. The reason of this rule is apparent. The writ was issued 
not by the court, but by the king in his chancery; the return of this 
writ, with the person of the defendant, was the condition upon which 
alone the court could ground its jurisdiction. It could only act in 
obedience to the king’s writ, and that writ never came to their 
notice, save by the return of the sheriff with a service thereof, and 
that service could only be made by bringing the body of the defend- 
ant into court. But when the defendant was thus brought in, the 
court had no power to act, unless the plaintiff, named in the writ, 
came and alleged his cause of complaint against the defendant. 
Hence the personal appearance of both parties in court was indis- 
pensable to any action by the court. Nor did the use of the sum- 
mons change this aspect of the case. The summons was only a 
milder means of effecting the same end—the appearance of the 
defendant. It was predicated on the presumption that the party 
would voluntarily appear, if he only had notice that his appear- 
ance was required. Hence the practice of non-suits. If, on the 
return of the writ, the plaintiff did not appear to allege his cause of 
action, or complaint against the defendant, he was called upon so to 
do; and in case he still failed to appear, the fact of his being so 
called, and failing to appear and prosecute his suit, were entered on 
the records of the court, and thereupon the defendant was allowed 
to go out of court without day, (that is, without being required to 
return again.) But when both parties had once appeared before the 
court, the court then acquired jurisdiction of the case under the 
king’s writ, and must proceed to dispose of it according to the law 
of the land. And if, after that, either party failed to appear accord- 
ing to the several orders or continuances of the court, the party so 
failing to appear was first called, and his non-suit or default entered 
as he was either plaintiff or defendant. 

Reason is therefore seen to be lying at the bottom of these old 
forms; a reason amply justifying their existence, nay, requiring 
them. But the reason for all this has ceased in this country; and 
hence the practice was reformed a half century since. The writ is 
here issued by the court; and, by this issue, the court acquires juris- 
diction of the case; it is served by the sheriff; by which service the 
court acquires jurisdiction of the person. The plaintiff comes into 
court when he obtains his writ; and the defendant is there in con- 
templation of law, after having been duly served therewith. In 
early times, and in a rude and semi-Larbarous age, and among a 
people scarce any of whom could read, there existed a reason why 
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the parties should be personally present, so that the court could 
explain to them the nature of the cause of action or default alleged ; 
but now all can read; all know enough of law, to understand what 
the service of a writ means as well as whether their interests require 
of them a personal attendance on account of it. If they know the 
complaint to be just, they have only to let the case take its own 
course, and ripen into a judgment according to the practice of the 
courts and the law of the land. Here has been reform in union 
with progress. 

The next step in the progress of a suit is the pleadings. The first 
entry on the record was a recital of the writ, and, when pleadings 
came to be drawn up in advance and out of court, this recital con- 
stituted an introduction to the declaration. This was the usual reci- 
tal, that the defendant had been arrested or summoned to answer 
unto the plaintiff in a certain plea of debt, &c. And this recital 
was long continued in this country, when the reason for it never did 
exist. In England, where the writ was issued out of chancery, this 
recital was a necessary statement on the record of the court of a fact 
which alone gave the court its jurisdiction; but when the writ came 
to be issued by the court itself, this recital was unnecessary, as that 
fact was already on the records of the court in the writ, which the 
court itself had issued. Still we have seen lawyers continue to copy 
this portion of the English forms, as though it was as material in 
our records as in those of the English courts. It will then be seen 
that this recital in England was never matter of form, but of sub- 
stance; a recital which would be still necessary here, if the writ 
here as there was issued by another tribunai. We should, there- 
fore, be more modest in our aspersions of forms as useless, since it 
will be found on further study that these forms were not useless, but 
all important. 

Next comes the declaration; and in order fully to understand what 
follows, it will be necessary to enter a court of justice as it existed 
in the early ages of the law. There were then no set forms, no 
written pleadings. When the writ was returned with the body of 
the defendant, into court and into the presence of the judges, the 
court first called upon the plaintiff to state his cause of complaint, 
and which cause of complaint must be of the class specified in the 
writ. This complaint was then stated, and the clerk of the court 
entered the substance of it upon the roll, or records of the court. 
This done, the defendant was called upon for his answer to the com- 
plaint thus presented. There were three kinds of answers he could 
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make to this compiaint, and but three. He could either admit the 
statement, and deny that, by law, he was liable to the plaintiff; or, 
secondly, he might deny the truth of the facts stated; or, thirdly, 
admitting their truth and his legal liability thereon, he might state 
some new fact, which, if true, would show that this legal liability 
was discharged. To whichever of these three defenses he might 
resort, the clerk would be required to enter it upon the records of 
the court; and each of these defenses would require a different kind 
of entry, or a different form as we may call it. The first was 
called a demurrer from that word’s being found in it, and was to be 
tried by the court; the second was called a plea of the general issue, 
and presented a disputed fact, and this was to be found by the coun- 
try; and the third was called a special plea, and called for an 
answer from the plaintiff. It must be apparent that the clerk, in 
making these several entries in the various cases, would, nay must, 
adopt some form of beginning and conclusion, which he would 
follow on all occasions. And thus a form for a declaration, a 
demurrer and a plea must necessarily grow up, as a matter of infi- 
nite convenience. The same result would necessarily follow now 
under similar circumstances. What more reasonable than that the 
demurrer should conclude by asking the court whether the defendant 
was bound to answer the complaint set forth; or that the denial of 
the truth of the facts by the defendant’s putting himself upon the 
country, or the special plea by an an offer to prove the facts thus 
stated, and a prayer to be dismissed with his costs? And can it be 
doubted but that in the minds of these clerks, who were daily and 
hourly making entries of those complaints and the answers thereto, 
the beginnings and the endings of them would crystalize into forms? 
into forms which they would invariably pursue? Every clerk who 
states an account, has a form in which he begins and ends it. So 
every business man has a form in which he begins and closes a 
mere business letter. This arises from the very laws which regulate 
the human mind. 

When the pleadings began to be drawn up in writing by the attor- 
nies out of court, the attornies would follow the forms used by the 
clerks themselves, since they were a mere substitute for the entries 
made by the clerks; and they would use them, knowing the clerk 
could not take exception to his own method of opening and closing 
a pleading. In this way grew up what are called the formal parts 
of a declaration and of pleas. And the same result would again 
ensue, amid the blaze of this boasted nineteenth century, under 
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similar circumstances. Nor can we see how these formal parts 
could now be made much better than they grew up amid the so 
called barbarism of the middle ages. The nature of the case 
moulded the form, and the form was adapted to the end which was 
had in view. It will thus be seen that there is substance even in 
these formal parts of pleadings. Substance required some begin- 
ning and close, and that these should correspond with the character 
of the court in which the dispute was pending, and of the trial, to 
which it was to be subjected. 

But let us proceed to that portion of the pleading which came 
between the introduction and the close, the statement of the facts, 
which constituted the cause of action, or the ground of defense. 
Here again the mind of the clerk would be lead to classify, even if 
that classification had not already been made in the writ. He could 
not avoid making this classification, if he was capable of thought. 
No less could he avoid stating in some common way all causes of 
action of a similar nature. He would run into one form for a debt, 
another on a covenant for uncertain damages; another for a trespass, 
varied to suit the various cases of a trespass to the person, to per- 
sonal property or to real estate. This result was then, and is now, 
under similar circumstances, inevitable. 

What was the principle by which he must have been guided? 
This is apparent, can not be mistaken; he would state those facts 
which would constitute a cause of action, or a ground of defense. 
This was rendered necessary by the double character of the court; 
one portion, the judges, having to declare the law; and the other, 
the jury, having to find the facts. Hence a declaration contained in 
as brief a form as possible the facts, which the plaintiff claimed 
constituted his cause of action against the defendant; and a special 
plea contained a statement of the facts, which, the defendant 
claimed, showed that he was discharged from liability on account 
of the facts alleged against him. Hence all pleading in principle 
should be special, and was so originally. The defendant was 
required either to deny the facts alleged by the plaintiff, or admit- 
ting their truth, to set forth specifically the facts, which he claimed 
had put an end to his liability. By this method, the court was 
called upon to say, in the first place, whetlier, if these facts could 
be proved, they constituted any reason why the plaintiff should not 
have his judgment. Until this important question was settled, there 
was no use for a jury to inquire into their truth. This is still the 
law in the oldest forms of action; but, in others, principle has been 
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departed from to the great detriment of litigants. How often in 
actions, where almost any defense can and must be given in evidence 
under the general issue (which is strictly a mere denial of the facts 
contained in the declaration) is the expense of a jury trial necessa- 
rily incurred, merely for the purpose of bringing before the court 
facts, (disputed really by neither party,) on which to raise a question 
of law; and on which question of law the case turns. Whereas, 
by the original principle of pleading, these facts should have been 
stated in the plea, and the question of law settled on a demurrer; 
whereby the expenses of a jury trial were avoided. In these general 
issues in assumpsit, case and trover, there has been a wide departure 
from the wholesome principles of pleading. It was also another 
principle of great utility, that whatever fact was not denied was 
admitted, and need not be proved; whereas, these general issues 
necessarily deny facts not in dispute, and thereby increase the costs 
of litigation. 

It would be well to resort again to this principle in all actions; to 
make the general issue in these actions amount only to a denial 
of the facts set forth in the declaration; and require the defendant, 
as in trespass and covenant, to put on the record any special facts, 
which, admitting the facts stated in the plaintiff’s declaration, show, 
as is claimed, the extinction of this once existing liability. This 
has been done in England, and with the most happy results. 
Within a short time after its adoption, it put an end to near one- 
half of all the jury trials in England, as was stated some years 
since in an article we remember to have read in an English review. 
This is a reform which the administration of justice and the inter- 
ests of litigants loudly calls for. It is in these cases a jury are 
liable to err, where law and fact are mingled together in such con- 
fusion, that none but a well-trained mind can clearly discriminate 
the one from the other. But where a specific issue is submitted to 
a jury, involving but a single point, it is seldom that a jury err in 
their verdict. This reform, however, is simply a return to the 
ancient principle underlying all common law pleading, and may, 
therefore, be of too modest a character to suit the views of modern 
law reformers. 

But to return from this partial digression. When these pleadings 
came to be drawn up in writing by the attornies of the parties out 
of court, they only followed the form which had been adopted by 
the clerks of the courts; and thus ensured to themselves that the 
declaration or plea was in such a form as the court and the law 
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required. In this way originated and grew up what are called the 
forms or precedents in pleadings. They were copied and used by 
attornies, and, in the end, printed for their more convenient refer- 
ence. This is the history of our books of precedents. And yet to 
hear some lawyers talk upon this subject, one would suppose that 
these forms had been made and established by legislation, and were 
imperatively binding on every lawyer; whereas these precedents 
never were declared to be a part of the law in such a sense as to 
require every declaration and plea to be moulded in these and not in 
other forms. It is true, that certain conclusions and beginnings of 
pleas have been adopted by the courts simply as a guide to attornies; 
and as some beginning and conclusion must be attached to each plea, 
it is of immense importance that some one form of words should 
have been adopted, so that each attorney, in following them, should 
be able to know that he was right. 

In what sense, then, are forms binding? This is an important 
inquiry; but it is easily answered by one who comprehends fully 
the fundamental idea of all pleading; the statement of the facts 
which constitute the cause of action, or the grounds of defense. 
This is all that the law of Ohio requires; this is all the law of 
pleading requires. And were we to declare all precedents abol- 
ished, while we retained, what must be retained, this fundamental 
principle, precedents would re-appear in spite of all legislation. 
And the reason is plain, 

The first inquiry in stating a case for plaintiff, or defendant, in a 
declaration or plea, is, what are the facts which make up this cause 
of action, or this ground of defense? This must be decided by the 
court; and, when once decided, all pleadings must contain these 
facts to sustain an action or adefense. Now, precedents are simply 
forms, which, in the various classes of cases, contain averments of 
all these facts; and, when followed, the lawyer knows that he has 
stated his cause of action rightly, since he has stated all those facts 
which the courts have held were necessary to make out his cause of 
action or his ground of defense. And must not the same result 
follow any system of pleading? Must not young lawyers always 
need some such guide, in order to enable them to compete with the 
older members of the profession? Old lawyers, if they understand 
the science of law, can make their own forms, since they know 
what facts are essential to constitute their case; while the less 
learned and skilful require these forms as hints. to inform them 
what must be stated in a declaration or plea. And yet it is the less 
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experienced members of the profession who are found railing against 
an instrumentality, devised for the express purpose of enabling them 
to compete with their more learned brethren. Hence, while there is 
no law establishing these precedents, they must be followed, because 
they contain a simple epitome of the facts necessary to be stated. 
Whether, therefore, one copies the precedent found in the books, or 
frames one for himself, they must both be substantially the same 
thing. 

Besides, there is still another important necessity for the use of 
precedents. Language, we all know, is often equivocal to othc-s, 
though the person using it may have attached a definite meaning to 
it. The drafter of a pleading, therefore, if he would be certain of 
being right, must make use of language as the court may construe 
it. Now, in these precedents, we have words, and averments, and 
statements, to which judicial decisions and constructions have fixed 
a definite meaning. Hence, in stating facts in such language, the 
pleader knows what meaning the court will attach to his declaration 
or plea; and, therefore, that there can be no dispute as to what the 
pleading means. Is not this an important consideration in drawing 
pleadings, on the correctness of which as understood by the court, 
not by the pleader, depend important interests and long bills of 
costs ? 

Forms and precedents exist, then, by necessity; by a necessity 
above the power of legislation to repeal. They have grown out of 
the application of a very brief rule, that each party, coming into 
court, shall state his case. He may state it in his own way; but 
still he must state his case. And to state this, he must state the 
facts which constitute his case. If he omits any one of these facts, 
he fails to state a case, and hence goes out of court as having no 
case. To abolish all forms, therefore, would only be to go back to 
where the common law was five hundred years ago, and to begin 
anew the labor of working out a new set of forms and precedents, 
which must be substantially the old. This would be the work of 
madness, the work of destruction, instead of reformation, and could 
lead only to years of uncertainty and judicial anarchy. 

But it is often affirmed that the common law forms are prolix and 
absurd. This is untrue, and can be asserted only by those who do 
not reflect. The only obsolete matter left in our pleadings. is the 
venue; and this originally was a material fact, the allegation of 
where the cause of action arose; since the jury were to come from 
that locality. But when the jury ceased to be so selected, this 
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averment became unimportant; the reason of the rule having ceased, 
the thing itself might have been left out. But as far as the other 
portions of the pleadings are concerned, there is nothing in our law 
which requires the pleadings to be either absurd or prolix. It is 
only necessary to state the facts, and this may be done in the fewest 
and plainest words possible. What can be briefer and plainer than 
a declaration on a promissory note, or an account stated, or for 
goods sold, or money had and received? The same is true of every 
other pleading. And we affirm, without the fear of contradiction, 
that the pleadings in Ohio, as drawn by her best lawyers, are as 
brief, and simple, and plain, as it is possible to render them. We 
know, as a fact, that the new pleadings under the new code in New 
York are altogether longer than those of Ohio in similar cases. 

Much of this language arises from a misconception of our law. 
The English forms are somewhat long, prolix and tautological. 
The reason of it was, that attorneys in England were paid so much 
a page for drafting pleadings, and thus it become their interests to 
make them as long as possible. In this way, the English prece- 
dents become stuffed with verbosity; but no one need copy these 
useless words; he need only copy so much as contains a simple 
statement of the facts constituting his case. These forms are used 
by the intelligent lawyer as guides, not as masters; as hints to be 
regarded, not as words to be servilely copied. These forms are not 
law; they only show what the law is so far as regards the facts 
necessary to be stated, whether in a declaration, plea, replication, or 
other pleading. 

Actions for the recovery of specific property, like the action of 
replevin, can not be much modified. This action is now as simple 
as it can be made. The pleadings might be so changed as to make 
the plea of non-detinet operate as a mere denial of the fact of its 
detainer, while all other defenses, property in the defendant, or 
another, or the right to possession under a bailment from the plain- 
tiff, or a pledge, might be specially pleaded. The reason for this 
would be, that the dispute might be narrowed down to a single 
point, and that point the actual one in dispute. 

The right to double pleading might also be limited. We would 
not require the plea to be put in, under oath, as is done in the new 
code of New York. This practice can only lead to perjury; but 
we would adopt the rule of requiring a reason for double pleading, 
which reason might be presented by a statement of counsel, or in 
the affidavit of the party, setting forth the circumstances which 
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render more than one plea necessary for the protection of the rights 
of a defendant. Where double pleas were filed, a motion to strike 
out, or to require the party to elect, on which one he would go to 
trial, would enable the plaintiff to protect himself against the incon- 
veniences of this unlimited privilege of multiplying plea ad libitum. 
Such a motion would compel the defendant either to show that he 
really had evidence applicable to each of his pleas, or to relinquish 
them. There are, at present, great abuses growing out of the pre- 
sent right to plead double. We know attorneys, more remarkable 
for sharp practice than for legal attainments, who never frame their 
pleadings with reference to the real matter in dispute; but who plead 
every imaginable defense. The effect of this practice is to increase 
largely the costs of litigation, by compelling parties to obtain proof 
of facts not really in controversy. Where the rights of parties and 
the merits of the controversy require it, the right to plead more 
than one plea should be liberally permitted; but really it is only an 
abuse of this privilege for an attorney, instead of ascertaining from 
his client what his real defense is, to set down and draw up a string 
of pleas, presenting every possible defense which the law will per- 
mit to be made. Such practice is mal-practice; a practice that no 
honest and capable attorney will be guilty of. The object of plead- 
ing is to present the real question in dispute, not to accumulate costs 
by denying that in a plea which neither party in facts denies. For- 
merly, more than one count or plea was sometime rendered neces- 
sary to meet any uncertainty in the evidence; but with the unlimited 
right of amendment as now authorized by our statute, this necessity 
no longer exists; a variance is obviated at once, on the trial, by an 
amendment. 

We had designed to say something in relation to real actions. 
The action of ejectment, in the present form, is very obnoxious to 
many; but, in making any changes here, it will require much con- 
sideration, lest real actions be again encumbered with all the techni- 
ealities of the old forms. The action of ejectment is less tied down 
to technicalities than any other action. If there is any uncertainty 
as to the person having the legal title, this difficulty is met by the 
insertion of a demise from every person, in whom the legal title 
can be supposed to be vested. Whereas, in any other form of 
action, several suits might be required in order to attain the same 
end. If the suit is to be in the name of the real owner of the 
title, then a mistake on this point must defeat the action. But we 
have no time to go into this matter at present. We have only 
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suggested a difficulty not to be overlooked in any modification of 
this action, which may be contemplated. 


But we must close at present. 


In the progress of our remarks 


we have pointed out what changes we deem expedient; changes, 
too, demanded by an application of the principles, on which the 
common law mode of procedure is based; modification which will 
tend to advance the administration of justice, and lessen the costs 
and expenses of litigation; two objects ever to be kept in view by 


the philosophic jurist. 


S. N. 


a> 
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In stating the substance of the legislative changes made during 
the past session of the General Assembly of Ohio, it will be suf- 
ficient to refer, in general terms, to those acts which are either so 
exclusively local as to excite but little interest, or so general as to 
attract the attention of the whole community. Of the former class 
are the laws regulating the public printing, the Ohio Penitentiary, 
and the Defiance Land Office; of the latter, the acts regulating muni- 
cipal corporations, establishing a system of taxation, prescribing the 
mode of condemning private property for the uses of corporations, 
regulating school lands and leases, and the sinking fund. 


ArtTorney-GENERAL. 

The acts of February 16, 1846, (44 Ohio Laws, 45;) of Feb- 
ruary 24th, 1848, (46 Ohio Laws, 94;) and of March 19th, 1849, 
(47 Ohio Laws, 55;) are repealed. ' 

The Attorney-General is required to appear for the State in the 
trial and argument of all cases in the Supreme Court, where the 
State may be directly interested; and in any other court where the 
State is a party or interested, if required by the Governor or Gen- 
eral Assembly. On the requisition of the Governor, he is to prose- 
cute persons indicted for crimes. He is intrusted with the prosecu- 
tion of delinquent officers, of quo warranto against corporations or 
public officers; enforce the performance of trust funds for charitable 
purposes; advise the various departments of the government on 
points of law; prepare forms of contracts for the state officers, etc. 
Chap. 84. 

Avupitor or Country. 

Bond and Oath.—The County Auditor, previous to entering on 
the duties of his office, is required to give bond, with two or more 
sureties, to the acceptance of the County Commissioners, in not 
less than $2,000, nor more than $20,000; and take an oath of office 
which shall be indorsed on the bond. The act of March 25, 1840, 
Swan’s Stat. 1017, is repealed as to all auditors elected or appointed 
after March 12, 1852. 

Delinquent Auditors are to be sued by the County Commis- 
sioners; and whenever suit is commenced, the Commissioners may 
remove the auditor from office, and fill the vacancy. Chap. 23. 


Benevouent Institutions. 
In compliance with the requisitions of the seventh article of the 
Constitution, the Insane Asylum, the Deaf and Dumb Asylum, 
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and the Blind Asylum, are placed under the control of a Board of 
nine trustees, to whom is given the usual visitorial powers. They 
are appointed by the Governor, by and with the advice and consent 
of the Senate; three for two years, three for four years, and three 
for six years, at the first appointment, after which the term of office 
is six years. Visitations of the Institutions by committees of the 
Board, monthly and semi-annually, and by the whole Board an- 
nually, are required. The necessary expenses, without any salary, 
are allowed to the Board. Chap. 56. 


Boarp or Pusuic Works. 

Repealing Clause.—Sections 1, 2, 3, of 43 Ohio Laws, 60; 
Swan’s Stat. 185, 186, §§ 59, 60, are repealed. This law contains 
in nineteen sections a specific enumeration of the powers of the 
Board of Public Works. Chap. 15. 


Bounpariges oF Counrizs. 

The Board of County Commissioners are authorized to establish 
the county lines, and to prosecute suits in chancery against the 
commissioners of adjoining counties, who disregard the true lines. 
Chap. 38. 


BripcEs. 
County.—County Commissioners of adjoining counties may 
unite in building bridges over streams on or near the county 
lines. Chap. 86. 


Currxs or Courts or Common Puzas. 

A Clerk of the Court of Common Pleas is to be elected, in each 
county, triennially, who is to hold his office three years. An office 
bond for from $10,000 to $40,000, to be approved by the County 
Commissioners, and an oath of office is required. If the office 
becomes vacant more than fifteen days before the October election, 
the Auditor is to notify the County Commissioners to fill the 
vacancy; and if they do not, he is to fill it by making an appoint- 
ment himself. Clerks are authorized to appoint deputies, sub- 
ject to the approval of the court, and to require bonds of them. 
Their duties are defined by the existing laws; and provision is 
made for their removal from office, in case they fail to make a 
full record of every case as required by law, within six months. 
Chap. 6. 
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CorpoRATIONS. 

A new act of 82 sections regulates the creation and proceedings 
of railroad, turnpike, plank road, gas light and water companies, 
bridge, and manufacturing companies and religious, literary, scien- 
tific and benevolent associations, other than colleges, academies or 
seminaries. Chap. 87. 

Suits against.—No suit, wherein a corporation is a party, shall 
abate, on account of the expiration of the charter. The directors 
may appoint three trustees to settle the affairs of the concern. 
They are required to report annually, and are liable to removal by 
a majority in interest of the stockholders. Chap. 85. 


Courts. 

Supreme Court.—By the constitution, the Supreme Court has 
original jurisdiction in quo warranto, mandamus, habeas corpus, 
and procedendo, and such appellate jurisdiction as may be provided 
by law. In addition to this, the Court, when in session, has power, 
on good cause shown, to issue writs of error, certiorari, supersedeas, 
ne exeat, and all other writs not specially provided for by statute, 
which may be necessary to enforce the due administration of right 
and justice throughout the State; and either of the judges in vaca- 
tion, has, on good cause shown, power to grant writs of error, super- 
sedeas, and certiorari, and also to grant writs of habeas corpus. 
Writs of error or certiorari, directed to the Court of Common 
Pleas, may in the discretion of the Supreme Court, or Judge allow- 
ing the same, be made returnable to the District Court of the proper 
county, or to the Supreme Court. 

When any important or difficult question shall arise in any pro- 
ceeding pending before the District Court in any county, the Judges 
of the District Court, or the Judge of the Supreme Court sitting in 
said District Court, may, on motion of either party, cause the same 
to be reserved and sent to the Supreme Court for its decision; and 
all other questions as to which the Judges of the District Court 
may be equally divided in opinion, shall, on motion of either party, 
in like manner be reserved and sent to the Supreme Court for deter- 
mination. 

The Court are authorized to make rules, appoint a reporter, direct 
the mode of reporting, and are required to read the arguments of 
counsel in the investigation of a cause, and to hear oral arguments 
at the request of either party. 

District Courts.—The District Court has, by the provisions of 
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the constitution, original jurisdiction in quo warranto, mandamus, 
habeas corpus, and procedendo, and such appellate jurisdiction as 
may be provided by law. 

The district court, in addition to the original jurisdiction con- 
ferred upon it by article 4, section 6, of the constitution, shall 
have power, on good cause shown, to issue writs of error, certiorari, 
supersedeas, ne exeat, and all other writs not specially provided for 
by statute, whenever such writs may be necessary for the exercise of 
its jurisdiction, in the due administration of right and justice through- 
out the State: and appellate jurisdiction, under such regulations as 
may be prescribed by law, from the courts of common pleas, in all 
civil cases, in which the court of common pleas has original juris- 
diction. 

The court of common pleas has original jurisdiction in all civil 
cases, in law and equity, where the sum or matter in dispute exceeds 
the jurisdiction of justices of the peace, and appellate jurisdiction 
from the decisions of county commissioners, justices of the peace, 
and other inferior courts, in the proper county, in all civil cases, 
subject to the regulations provided by law. It has original jurisdic- 
tion of all crimes and offenses, except in cases of minor offenses, 
the exclusive jurisdiction of which is possessed by justices of the 
peace, or that may be vested in courts inferior to the common pleas, 
and has the same power to issue remedial and other process, writs of 
error, quo warranto and mandamus excepted, as the district court 
has; and any of the judges of the courts of common pleas within 
their respective districts, on good cause shown, has power to allow 
writs of certiorari, directed to justices of the peace, probate courts, 
or county commissioners, to cause their proceedings to be brought 
before the court of common pleas of the county in which such pro- 
ceedings may have been commenced, in order that right and justice 
may be done. 

All process and remedies authorized by the- laws of this State, 
when the present constitution took effect, may be had, and resorted 
to, in the courts of the proper jurisdiction, under the present consti- 
tution; and all the laws regulating the practice of, and imposing 
duties upon, or granting powers to the supreme court, or any judge 
thereof, and the courts of common pleas respectively under the for- 
mer constitution, except as to matters of probate jurisdiction, in 
force when the present constitution took effect, shall govern the 
practice of, and impose the like duties upon the district courts, and 
courts of common pleas, respectively, created by the present consti- 
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tution, so far as such process, remedies and laws may be applicable 
to said courts and judges respectively, or any judge thereof. 


Prosate Court. 

Organization.—Before any Judge of Probate enters on the duties 
of his office, he is required to give an official bond in not less than 
$5,000, to be approved by the County Commissioners; and to take 
an oath of office. All records of the Courts of Common Pleas 
pertaining exclusively to testamentary and probate matters, are to be 
transferred to the Probate Court. The County Commissioners are 
to provide an office at the county seat, and a seal for the Court, and 
the sheriff is required to attend and serve all its process. The usual 
power of courts as to punishing contempts, and enforcing the attend- 
ance of witnesses, is given. 

The Probate Judge is forbidden to practice law in any court of 
this State, or before arbitrators, or to act as executor or administrator 
of any estate, or as guardian of any minor, idiot or lunatic, in his 
county. If he is interested as heir, legatee, or devisee, in any estate 
which may be required to be settled in his own county, such estate 
must be settled in the Court of Common Pleas of the county. The 
words of this section (} 12) are somewhat ambiguous, but the above 
is probably its meaning. 

‘ Jurisdiction.—The Probate Court has erelusive jurisdiction— 
i except when the judge being interested in the cause, or estate, juris- 
diction is vested in the Common Pleas by § 12—of probate and 
testamentary matters, the appointment of administrators and guar- 
dians; the settlement of the accounts of executors, administrators 
and guardians; to issue marriage licenses, and to authorize minis- 
ters of the Gospel to solemnize marriage. It has also jurisdiction, 
concurrent with the Courts of Common Pleas, of proceedings for 
| the sale of lands on petition by executors and administrators, and 
: by guardians of minors, idiots and lunatics; of the assignment of 
dower in such cases of sale; for the completion of real contracts on 
petitions of executors and administrators; to allow and issue writs 
of habeas corpus; and to allow, on good cause shown, in the vaca- 
tion of the Court of Common Pleas, writs of injunction, and of 
certiorari to justices of the peace, returnable to the Common Pleas 
of the county. The Judge is also authorized to hold inquisi- 
tions of lunacy; to administer oaths in all cases; to take the 
acknowledgment of deeds, etc.; to take depositions; and crimi- 
nal jurisdiction—except in Hamilton and Cuyahoga counties—in 
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all cases where no presentment or indictment of a grand jury is 
required. 

Course of Business.—The judge may appoint a deputy clerk; 
make rules for his court; examine executors, administrators and 
guardians upon oath as to their accounts; issue all necessary pro- 
cess; pass upon accounts after three weeks’ publication, &c. Upon 
the various branches of their jurisdiction, they are to be governed 
by the laws now in force relating to those subjects. If a will is 
contested, the paper propounded for probate, with the testimony, is 
certified up to the Court of Common Pleas, where the contest is 
had. 

From the final judgment of the Probate Court, an appeal may be 
taken, if perfected by the filing of a bond to the satisfaction of the 
Probate Judge, to the Common Pleas. 

Sections 165, 166, Swan’s Statutes are repealed. Chap. 11. 

Examining Courts in Criminal Cases.—The Probate Judge, 
or the Judge of the Criminal Court where there is one in the county, 
has power, on three days’ notice, to hold an examining court, and 
upon examination to let the accused to bail, and in default of bail to 
commit him. Where a person is in actual custody under a warrant 
of commitment, or under capias upon indictment found, any judge 
of the supreme court, judge of the common pleas within his district, 
or probate judge within his county, may admit him to bail and fix 
the amount. If the common pleas have already fixed the amount 
of bail, the Judge has no discretion as to the amount. 

Repealing.—Swan, 724, 727, §) 14, 15, 16, 17, 33. There is 
an error in section seven of this law, in reciting the title of the act 
repealed. It should read ‘‘an act directing the mode of trial in 
criminal cases.”” Chap. 31. 


Apprats To THE District Court. 

Appeals may be taken from all final judgments in civil cases at 
law—including cases of plaintiffs nonsuited upon the ruling out of 
their testimony, or for the want of sufficient evidence to support 
their cases—decrees in chancery, and interlocutory decrees dissolv- 
ing injunctions, rendered by the Court of Common Pleas, the Supe- 
rior and Commercial Courts of Cincinnati, and the Superior Court 
of Cleveland, in which those courts have original jurisdiction, by 
any party against whom such judgment or decree is rendered, or 
who may be affected thereby, to the District Court; and the cause 
so appealed shall again be tried, heard and decided, in the District 
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Court, in the same manner as though it had had original jurisdiction. 
Notice of appeal must be given during the term, and perfected by 
filing an appeal bond within thirty days after the term. On notice 
of appeal being given, the appellant may move the court to order 
stay of execution, upon terms; and the appellee on appeal is enti- 
tled to the benefit of the lien of the judgment below, until the case 
is decided above. 

The cause is tried in the District Court upon the same pleadings, 
subject to amendments in the discretion of the court. If an appel- 
lant plaintiff recovers no more above than was given below, he pays 
all costs incurred in the District Court; if he recovers more, the 
defendant pays all costs. If there was probable ground for the 
appeal, in the opinion of the District Court, they give such dam- 
ages as they judge proper, not exceeding $200; if there was no 
probable ground for appeal, the damages are fixed at 5 per cent; 
if the appeal was vexatious, and for the purpose of delay merely, 
the damages are fixed at 10 per cent. 

As soon as the appeal is taken, witnesses may be subpcenaed by 
either party. Chap. 27. 


Superior and Commercial, of Cincinnati.—If the office of 
Judge in either of these courts becomes vacant, the court ceases, 
and the business is to be transferred tothe Common Pleas. Chap 50. 


Setting the ?>Docket.—The power which was conferred on the 
court, by 44 Ohio Laws, 28 to set the docket, is conferred upon 
the judges of the court in vacation. No such order can be made by 
a judge of the court of Common Pleas in vacation within four 
weeks prior to the next preceding term. The act alluded to, is re- 
pealed. Chap. 44. 

Deeps FROM THE StaTE. 

Provision is made for the re-issue of deeds, where the original 
records were destroyed at the burning of the Defiance Land Office. 
The certificate of purchase is made prima facie evidence, upon 
which the officer may execute a new conveyance; and upon proof 
of its loss by the owner evidence of its contents is received, if there 
is record evidence of such certificate having been issued. Chap. 54. 


Does anpD SHEEP. 
If dogs shall injure sheep, the owner or harborer of any of the 
dogs shall pay for it. Anybody, at any time, may kill any dog 
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found worrying sheep. Dogs in the habit of wandering about with- 
out the presence of the owner, may be killed by any one who finds 
them from home without the owner, after having given due notice 
to the owner to keep them there. Chap. 48, 18. 


EpvucationaL Institutions. 

Any association of more than four persons, instituted for the pro- 
motion of education, religion, morality, agriculture, or the fine arts, 
may become a body politic, with perpetual succession, upon acquiring 
funds or property of the value of $500, to be ascertained by appraisers 
appointed by the county auditor, upon filing their articles of associ- 
ation, &c. with the auditor of the county. If the funds of any uni- 
versity, college or academy incorporated under this law, are not 
derived from donations, gifts, devises, or subscriptions, but are owned 
by individuals in the shape of stock subscribed or taken, the owner 
of the stock is individually liable for the debts of the corporation 
‘to an amount equal to his stock, and to a sum equal thereto, over 
and above the amount of his stock.”’ The trustees are forbidden 
to contract debts beyond the actual means or assets of the corpora- 
tion; and are held individually liable, if they go beyond that limit, 
and the funds of the association have been exhausted by the party 
seeking payment. The language of this section is obscure. The 
New York statute, which seems ta have afforded the idea of this, 
was construed in Corning v. M’Cullugh, 1 Comstock, 47. The 
power of the trustees, the mode of increasing the stock, of changing 
the location or name of the corporation. the regulation of academi- 
cal institutions, &c. are prescribed in the law. Chap. 36. 


Evections. 

The election law of 1831, the amendatory act of March 13, 
1837; and the act prescribing the mode of contesting the Gover- 
nor’s election, are repealed, and the whole subject is regulated by a 
new act. Swan, 305, 316, 317. Chap. 89. 


Executors anp ADMINISTRATORS. 

Referees on Disputed Claims.—If a claim against an estate is 
disputed, the administrator may agree in writing with the claimant 
to refer it to three disinterested persons. If the claim is less than 
$100 the referees shall be approved by a justice of the peace: if it 
exceeds that amount, by the Probate Judge. Swan’s Stat. 353, § 86 
is repealed, Chap. 34. 
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Administration after twenty years, can not be had as of right, 
but may be granted upon petition, notice, and good cause shown to 
the Probate Judge. Swan’s Stat. 343, §20 is repealed. Chap. 35. 


FravupuLent Practices. 

The making, indorsing, or putting off a fictitious bill of lading, 
or warehouse receipt, knowing it to be fictitious, with intent to de- 
fraud any person; and the sale, assignment, transfer, or incumbrance 
of any goods of the value of $50 and upwards by the person having 
them in custody by virtue of a bill of lading, or warehouse receipt, 
without the authority of and with a view to defraud, the rightful 
owner thereof, are made penitentiary offenses, punishable by im- 
prisonment of from one to four years. 


Repealing §§ 9, 10 of 42 Ohio Laws, 50, 51, and §1 of the act 
relating to fraudulent practices, 44 Ohio Laws, 34. 


GrReEEN IsLAND. 
Green Island in Lake Erie is ceded to the United States, for the 
site of a Light House. Chap. 4. 


GUARDIANS. 
An act to authorize guardians to release the interest of their wards 
in tax titles to real estate. Chap 81. 


JAILS. 

Where, in a county that has been organized five years, there is 
no jail, and any person is arrested to be imprisoned in an adjoining 
county, the Sheriff of that county is forbidden to receive him, unless 
jail fees are paid in advance. If a habeas corpus is issued, in such 
cases, the county from which the prisoner is sent, must pay the 
expenses. Chap. 67. 


Jupemenr Liens. 

‘‘ Judgments by confession, and judgments on all suits rendered 
at the same term of the court at which said suits commenced, shall 
only have a lien on land from the day on which said judgment shall 
be rendered; provided, that no such judgment shall have priority as 
to such lien, over any other such judgment rendered at the same 
time.” [term?] 


Repealing 44 Ohio Laws, 41. Chap 78. 
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Lazor. 

In all manufactories, workshops, and other places used for 
mechanical or manufacturing purposes, in the State of Ohio, where 
children under the age of eighteen years, and women, are employed, 
the time of labor of the persons aforesaid, shall not exceed ten hours 
for each day; and any owner, stockholder, overseer, employer, 
clerk or foreman, who shall compel any woman, or any child under 
eighteen years of age, to labor in any day exceeding ten hours, or 
shall permit any child under the age of fourteen, to labor in any 
factory, workshop, or other place used for mechanical or manufac- 
turing purposes, for more than ten hours in any one day, where such 
owner, stockholder, overseer, employer, clerk or foreman has con- 
trol, such person so offending shall be liable to a prosecution, in the 
name of the State of Ohio, before any Justice of the Peace or Court 
of competent jurisdiction, of the county wherein the same shall 
occur, and upon conviction thereof, be fined in any sum not less 
than five, or more than fifty dollars. All engagements to labor in 
any mechanical or manufacturing business, a day’s work, when the 
contract of labor is silent upon the subject, or where there is no 
express contract, shall consist of ten hours; and all agreements, 
contracts, or engagements in reference to such labor, shall be so 
construed. Chap. 46. 


Lawyers AND Puysicians. 
Taxes.—The tax on lawyers and physicians, Swan, 919, and par- 
agraph second of §10, Swan 1016, is repealed. Chap. 33. 


Monicrpat Corporations. 

Power of Council.—Prior to the passage of a general law regu- 
lating municipal corporations, no council of any city having over 
20,000 inhabitants can change the boundaries of the wards, or elec- 
tion districts therein. Chap. 14. 

Regulation of.—A general law was enacted covering the whole 
ground of municipal corporations. 


Nose County 
Is made, with Muskingum, and Morgan, the first sub-division of 
the eighth common pleas district. Chap. 51. 


Noraries Pvustic. 
The Governor has power to appoint persons having the qualifica- 
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tions of electors, notaries public, the applicant producing to the Gov- 
ernor a certificate from one of the judges of the Court of Common 
Pleas in the county or district in which the applicant resides, that 
he is of good moral character, that he is a resident elector of the 
county, and that he possesses sufficient qualifications and ability to 
discharge the duties of the office. No banker, broker, or officer, at- 
torney, stockholder, clerk, or agent of any bank, banker, or broker, 
can bea notary. He is required to give bond in $1,500, to take an 
oath of office, and to keep a notarial seal, with the arms of the State, 
the name of the county, and the words “ Notarial Seal’? engraved 
thereon. In case of his death or removal from office, his registers 
are to be deposited with the recorder of the county. 

Notaries have power, within their counties, to administer oaths in 
all cases; to take depositions; to take acknowledgments of deeds, 
&c.; and to make protests. The instrument of protest of any nota- 
ry, appointed under the laws of any of the United States, accompa- 
nying any bill of exchange or promissory note, is prima facie evi- 
dence of the facts therein certified. The notary has the same power 
as justices of the peace have to compel the attendance of witnesses, 
and to punish witnesses who refuse to testify ; and all sheriffs and 
constables are bound to serve the process issued by them in taking 
depositions. 

Fes. —Swearing witness and certifying it,............ 25 cents. 
Protests, + +++ 2i0l6ss bubs «os we ees 
Recording protest, per 100 weilens 


Acknowledgment of deeds, 
Taking depositions, 


Repealing Clause.—Swan, 601, 602, and 47 Ohio Laws, 35, are 
repealed, Chap. 28. 


Same as bi davai 


Parpons. 

Mode of Applying For—Notice of the application must be given, 
for three weeks before applying, to the Prosecuting Attorney of the 
County where the conviction was had, and also by publication in the 
newspapers. Upon this notice being served upon him, the Prosecu- 
ting Attorney is required to state in writing to the Governor the date 
and term of the sentence, the crime of which the person was convict- 
ed, and the aggravating or extenuating circumstances, if any, in the 
case. These provisions do not extend to cases where the Warden 
and Directors of the Penitentiary unite in recommending a pardon, 
nor where the physician of the Penitentiary certifies that the prisoner 
is in imminent danger of death. Chap. 12. 
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PENITENTIARY. 
The mode of appointing officers of the Ohio Penitentiary, and the 
nature of their duties, are defined by Chap. 53. 


Puanx Roaps. 

Plank road companies heretofore chartered, may issue their bonds 
in sums not less than $100, not in the similitude of bank notes de- 
signed to circulate as money, to the amount of one half of the stock 
paid in, for the purpose of constructing their roads, or to liquidate 
present liabilities. The Stockholders are made individually liable 
for the payment of the bonds, to an amount equal to the stock owned 
by them, at the time the indebtedness on account of the bonds was 
created. Chap. 79. See Corporations. 


Poisons. 

Sale of—Persons who sell or give away poisons, except upon the 
prescription of a physician, are required, under a penalty of from 
$20 to $200, to note in a book kept for that purpose Ist. The 
name, age, sex and color of the person obtaining the poison. 2d. The 
quantity sold. 3d. The purpose for which it was required. 4th. 
The day and date on which it was obtained. 5th. The name and 
place of abode of the person for whom the article is intended. 
6th. To carefully mark the word “poison” upon the label or wrap- 
per of each package. 7th. To neither sell or give away any article 
of poison to minors. If any quantity of arsenic, less than a pound 
is sold or given away, there must be mixed with the poison, soot or 
indigo in the proportion of one ounce of soot, or half an ounce of 
indigo, to the pound of arsenic. Chap. 40. 


Practice, at Law. 

Venue, change of.—If a party contending with a corporation, 
having more than fifty stockholders, will make affidavit that he can- 
not have a fair and impartial trial in the county in which the corpo- 
ration keeps its principal office, or transacts its principal business, 
and five other credible persons, residents of the county, shall also 
make separate affidavits to the same, the court must change the venue 
to the most convenient adjoining county. Chap. 49. 


Practice 1n CHANCERY. 
Opening decrees.— Where a decree in chancery has been rendered 
without other notice than publication in the newspaper, the parties 








Pee Te si 





ee ee oe 


SRR ee It 


Pag gees es 
oat a aan ware wie oa zi 
s 


- MP ee Rs 
PF ROL  Pa j cabin UE: 
Todt ie Aa pagan ice hip eeREP en 
_ 








478 Abstract of Ohio Legislation. 


against whom it was rendered may at any time within five years 
from the date of the decree,—see Nolan v. Urmstan, 17 Ohio R., 
170—upon notice to the complainant, and affidavit that they did not 
receive actual notice in time to defend the action, have the decree 
opened. ‘Title to either real or personal property acquired under the 
decree by a bona fide purchaser, can not be affected by such proceed- 
ings. This law was intended to supersede (59 of the Chancery 
Act, but by a mistake (57 is mentioned, Swan, 715. Chap. 32. 


Private Properry. 
Provision is made in Chap. 60 for the condemnation of private 
property for the use of corporations, and the mode of obtaining com- 
pensation by the owner, is pointed out. 


Prosecuting ATTORNEY. 
Swan’s Stat. 161, relating to drafting of office bonds, and Swan’s 
Stat. c. 91, pp. 737, 738, 739, has been repealed, and the duties of 
prosecuting attorneys are defined by a new act. Chap. 70. 


Rartroap Companigs. 
Are required to have their roads constructed of one uniform guage 
or width of track from end to end. Chap. 30. 


Rartroap Freieuts. 

Railroads, where lines extend to any place in the vicinity of or to 
a point of intersection with any State canal, or other State internal 
improvement, are required to establish and put up at their stations a 
fixed rate of freights, to and from such places; and it is made unlaw- 
ful to charge a higher rate, or carry produce or merchandize for a 
lower rate, than is charged aceording to that standard. 

Railroad companies are authorized to erect bridges over the State 
canals, to be not less than ten feet clear above the water line. 
Chap. 61. 


Satt—Inspection oF. 
The act of February 5, 1847, 45 Ohio Laws, 22, is repealed, and 
a new act passed upon the subject. It differs from the former in 
these respects: the capacity of the barrel is left to the discretion of 
the manufacturer, instead of being made as formerly capable of hold- 
ing 280 pounds. If salt is sold at the licks, the nett weight must be 
marked in figures, with gced durable paint, directly under the man- 
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ufacturer’s name. There is an error in printing the law; ‘‘same” 
being used for ‘‘name.”” Chap. 66. 


Scuooot Lanps anp Leasgs. 

Sale of Lands and Surrender ef Leases. Repealing clause.— 
42 Ohio Laws, 4, 20; 42 Ohio Laws, 39; 45 Ohio Laws, 21; 
42 Ohio Laws, 43; 43 Ohio Laws, 58, are repealed, and a new 
act is passed to regulate the sale of school lands, and the surrender of 
permanent leases thereto. Chap. 41. 


Sinxine Founp. 
The duties of the Commissioners of the Sinking Fund are defined 
by Chap. 45. 


TAXATION. 

The tax law of 1845 with its various amendments has been super- 
seded by a new act, embodying the principles of that law, that all 
property shall be rated for taxation at its true valueinmoney. The 
main difference is in relation to the taxation of stocks. See Law- 
yers. 


TowNsuIPs. 

Contracts by.— When a township has contracted a debt, the lia- 
bility for payment continues entire against the inhabitants of the 
whole distaict, as it existed at the time of the contract, notwithstand- 
ing any changes subsequently made in its boundaries. Provision is 
made by law for collecting the proportion, which is due from the 
detached territory. Chap. 76. 


WILLs. 

The wills act, and the acts amendatory thereto, are repealed. 
Swan 992; act of March 10, 1843, 41 Ohio Laws 50; act of 
February 28, 1846, 44 Ohio Laws,79; act of February 22, 
1848, 46 Ohio Laws 66; act of March 20, 1849, 47 Ohio 
Laws, 32; act of March 17, 1851, 48 Ohio Laws, savingall rights 
required under those acts. A new law provides for the whole sub- 
ject of wills. It is substantially a re-enactment of the old wills acts, 
with the introduction of such changes as the creation of a probate 
court rendered necessary. Chap. 88. 


WITNESSEs. 
Fees.—For each day’s attendance in a court of record, 
or before an officer authorized to take deposi- 
tions under a subpoena, when summoned,....75 cents. 
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Fees.—At coroner’s inquests, to be paid by the county,. .'75 cents. 
At trials before magistrate or mayor............50 ~ “ 
In criminal cases, each day,.....eeseeeseeeeess 15 66 
To be taxed only once, when attending in more 

cases than one, on the same day, unless the 
court otherwise direct. 
In all other cases, if summoned,.........2.++.-.-50 
pe RT ge SE 
If the distance from the witness’s residence to the 
place of trial is more than three miles, add 
mileage per mile,...sccsecsccosccceccses 05 ¢ 
Physicians or surgeons called to coroner’s inquests, 
what the court of common pleas shall direct. 
The officer serving the subpcena, or returning the 
recognizance, is required to indorse the mile- 
age on the writ, or transcript. 
The fee law of March 17, 1838, Swan’s Stat. 391, 
is expressly repealed, and probably that of 
March 22, 1837, Swan’s Stat. 390 is also re- 
pealed. Chap. 26. 


ce 


WotveEs. 
Swan’s Statues, 1005, to encourage the killing of wolves, which 
was repealed by 49 Ohio Laws, 119, is substantially re-enacted. 
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